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INTRODUCTION

In the context of increasing migratory influxes in Europe, family reunification has emerged in the last fifteen years as an ever more important issue. It is also a controversial one, since it calls upon the challenge of balancing the need to ensure respect for fundamental humanitarian values with that of protecting national borders and state sovereignty. Public opinion, which reflects an inevitable fear of immigrants and an increasingly multi-ethnic population, must also be taken into account when seeking to understand the dynamics of family reunification in contemporary European societies. 

The European Union’s efforts to coordinate migration policy in general and family reunification in particular, are encouraging in their general trend, but not surprising in their limited accomplishments to date. Member countries need to find a coherent approach on issues that invoke shared humanitarian values, but these issues are inevitably tangled up with larger immigration questions. There is still a lot to be done in terms of finding a consistent and just way of handling family reunification. 

With this in mind, the six partners of the Family Reunification Evaluation Project (FARE), representing a variety of academic disciplines, carried out research in five European countries over a period of three years. 

The purpose of the following three-part document is to forward some observations and advice to policy makers in order to better meet the special needs of a particularly vulnerable part of the immigration population, without of course obscuring the demands of nations to exercise their sovereignty in border control and the regulation of family reunification. 

The first part of this document explores the history, theoretical premises and current state of the debate on family reunification, focusing on distinguishing the issue from general immigration phenomena, not least that of controlling migratory influxes to Europe. The second part of the document contains our specific policy recommendations. 

The third part of the document is dedicated to the situation for refugees based on the research work carried out in Sweden. Fieldwork revealed that the experience and problems of reunified refugee families are often distinct from those of other reunified families. In particular, the differences relate to the frequency of traumatic experiences, forced and often lengthy separations, and involuntary exiles. 

In recognition of these differences, national legislations posit different criteria for refugee and non-refugee applications for family reunification; generally speaking, economic and other visa requirements are waived for those recognized as refugees. Similarly, in the larger European immigration debate, the special case of refugees is normally kept distinct from that of so-called labor migrants as well as other categories of migrants. 

I: Policies on family reunification in the European Union: context, debates and developments
Introduction

Family reunification across national borders is a complicated issue insofar as it is relates to two contrasting sets of principles. First, it relates to the obligations of the State to respect the family and family life, in accordance with international conventions of human rights; and, second, it relates to the right of a State to decide who enters its territory, in accordance with national interests. 

In the case of the EU, despite the idea of a “Europe without frontiers”—which can be traced back to the Treaty of Rome—there are additional complications. In the Treaty of Rome it was envisaged that there would be free movement not just of goods, services and capital, but also of people. It might therefore be suggested that as a transnational community, the EU, by extending what might be termed “Community competence”, can offer a prospect of resolving whatever contradictions exist between recognising international principles of human rights and defending national interests. 

However, the EU’s principle of free movement of labour and the subsequent application of free movement principles to family reunification were originally conceived with respect to the movement of EU nationals, not “third country”—that is, non-EU—nationals. Thus, the principle of free movement of labour follows the Treaty of the European Union, which treats European Community nationals separately from third country nationals [Evans, 1994, p199]. The entry of members of the family of a non-EU national such as an immigrant worker possessing long-term residence status in an EU country, has not merely been treated differently from that of an EU national, but it has also aroused more controversy. EU nationals face far fewer restrictions than third country nationals regrading which family members are eligible to join them and under what conditions. In fact, the idea of a “Europe without frontiers” refers to a lowering of internal barriers between EU nation states in the interests of all members of the Union, not to a lowering of the EU’s borders to the rest of the world. 

Insofar as family reunification concerns whom the State chooses to admit to its territory, it involves measures to control, restrict and regulate entry. Relevant control measures have of course, been central both to immigration policy and practice in the various EU labour-importing countries. 

Assumptions about immigration into the EU

Even though immigration helped meet labour demands that occurred in the 1950s and 1960s in countries like Belgium, France, the Federal Republic of Germany and the UK, it was often portrayed primarily in negative terms, as a social problem for the receiving society. Much less attention was given to immigration’s positive effects such as the regeneration of run-down neighbourhoods, or the diffusion of entrepreneurial activity, both of which might benefit the receiving society. Eventually, migrants were perceived more as a source of racial and ethnic tension than as a valuable source of labour.

Given that family reunification concerns who has a claim to be admitted, it also closely relates to assumptions about immigration and more particularly about what kind of immigration exists. Writing just after the downturn in economic activity precipitated by the oil crisis of 1973, Bohning argued that 

...no country in Europe [...] purposely desires to be a country of immigration in the traditional sense of the word and given the disaffection of indigenous workers from socially undesirable jobs, the resulting immigration policies of Western European countries all centre around the composite problem of how (i) to fill existing labour market gaps so that both micro-economic and macro-economic profitability remain assured without (ii) detriment to a strained social situation and (iii) without infringing basic human rights. Put another way, immigration policies define immigrants economically as a stop-gap, socially as a liability and personally as a nuisance. In the final analysis all [Western European] countries define future immigration in terms of temporary labour immigration - having accepted grumblingly that this phenomenon will be with us for the foreseeable future.

[Bohning, 1974, pp.157-8] 

Customarily, a distinction has been drawn between countries of permanent immigration such as Canada, the USA and Australia and countries of temporary migration such as EU labour-importing countries like Germany. In the case of permanent immigration, family reunification is facilitated in order to create a family life for the immigrant; reunification is viewed not merely as beneficial, but as essential, since it helps integrate immigrants into the normal life of the receiving society. In contrast, temporary migration implies that the individual migrant is in the receiving society only for a limited time. Accordingly, family reunification in the receiving society is discouraged or disallowed, and family reunification is understood as occurring when the migrant returns to his or her country of origin. In practice, however, the distinction between “temporary migration” and “permanent immigration” has proven to be less sharp than it seems. For example, migrants may reverse an original intention to return, and their decisions may be influenced by various considerations—family reasons as well as economic factors [Glover, et al, 2001, p3].

Inadequacies of assumptions about immigration into the EU

Immigration into the labour receiving countries of Western Europe did not conform to expectations and it is no exaggeration to speak of “failed” immigration policies. This failure was of two kinds. First, there was a failure to recognise the permanent character of the migration. The most obvious example of this was that, despite mounting evidence to the contrary, it was still being maintained even in the late 1980s that Germany was “not a country of immigration” [Castles, 2002]. The second failure—which stemmed from the first—was to treat the flow of immigrants in narrowly economic terms [all the while acknowledging the social consequences for the receiving society].

One explanation for the failure to notice the permanent character of immigration was that even though it was originally regarded as a short-term expedient, it carried longer-term consequences insofar as it was “self-feeding”. Thus, recruiting immigrant labour occurred in order to fill the endemic labour shortages in a range of occupations where remuneration was low, working conditions were poor and hours were long was to make such occupations seem even less desirable than they had been. In effect, it accentuated the divide between desirable and less desirable jobs that had helped cause the immigration in the first place. By assuaging labour shortages, the arrival of immigrant labour did not merely have a wage-dampening effect, but it also had the effect of lowering the status of the jobs for which immigrants had been recruited, simultaneously signaling a loss of status for those who remained working in the industry in which these jobs were found. This helps explain why the recruitment of immigrant labour was often fiercely resisted by indigenous workers and by the trades unions. 

Another factor that confounded expectations was that the experience of immigration altered the outlook of the immigrants themselves, amounting to what Bohning describes as a “complete secondary socialisation”. This meant that migrants absorbed many of the norms of the receiving society. On one level, this entailed the desire to possess the type of consumer goods and services that were widely available in an advanced economy, but either not available or simply inaccessible in migrants’ countries of origin. On another level, this reflected the fact that high living costs made saving for the return to the countries of origin more difficult than expected. With migrants staying longer and their outlook changing the longer they stayed, the issue of family reunification became inevitable. 

If we compare migration into the EU in the 1960s and 1970s with migration into the EU in the 1980s and 1990s, we can see several substantial changes. These changes remind us that migrating labour—unlike migrating goods—has its own will, interests and desires. Far from simply reflecting fluctuations in economic activity, migration has a multi-faceted dynamic. Indeed, people move for various reasons, not just economic ones [Glover, et al, 2001, vii] and it can be argued that in many instances over the long run, much of this migration turns out to have as much or more to do with ethnic and family links than with demand for labour per se [Massey et al, 1993, Laval, 1996].  

The failure to recognise the character of the migration relates to the second failure, a tendency to treat migration too narrowly. In particular, it was widely assumed that for most people, vast differences in earnings were sufficient to cause migration. Little attention was given to other factors that precipitate migration such as family or cultural ties [Glover, 2001, p3]. The introduction of strict curbs on primary immigration therefore reflected a belief that although the demand for foreign labour had disappeared or at least subsided, migrants from less developed countries would be as anxious as ever to gain entry to EU countries. In these circumstances, popular concern about the perceived negative social consequences of immigration called for restrictive action.

In reality, patterns of migration into the EU have been more complex than this explanation. In particular, it is an oversimplification to see the restrictions on immigration of the early 1970s as reducing an unending, one-way flow of migrants to a mere trickle. In the UK, for example, migration had never been unidirectional—there was a considerable degree of return migration both before and after the introduction of immigration controls. The prevailing impression is that the controls on New Commonwealth immigration that were introduced in 1962 and extended in 1971 brought an end to non-white primary immigration [though non-white immigration for the purpose of family reunification was still permitted]. In fact, primary immigration continued on a substantial scale in the 1960s and thereafter, and the number of applications for work permits continued to rise steadily during the 1990s. [Glover, et al, 2001, p20].

Contemporary immigration and family reunification in the EU

The general opinion was that immigration into the EU on the scale of the 1950s through the early 1970s would not be replicated in the 1980s and 1990s. But this seems to have taken insufficient account of certain apparently inexorable demographic trends—notably, the ageing of national populations—and certain long-term social trends—such as the expansion of education—which served to limit the availability of indigenous labour. The ageing of the EU population is likely to have significant repercussions in the medium and long-term and to intensify the pressures for migration across the EU. According to a United Nations projection, if net migration was zero, the “support ratio” [that is, the ratio of those of aged 16-64 relative to those aged over 65] of EU populations will fall drastically. In the UK, for example, the support ratio would fall from more than four in 2000 to less than three by the year 2025 [United Nations, 2000, Tables IV. 18 and IV. 22].

To the extent that cheap, unskilled labour was still needed on a considerable scale, attempts to restrict or discourage “economic migrants”, meant that legal migration would be accompanied by “criminalisation” of migration. In this event, organised gangs would smuggle migrants into and across the EU in growing numbers and “economic migrants” would increasingly seek to enter EU countries as refugees and asylum seekers. 

However, the sharp tension that eventually emerged between accepting that  migration had, after all, proved permanent and discouraging further economic migration left the question of family reunification undecided upon. Almost by definition, a right to family reunification entails an acceptance that the original migration had not, after all, been temporary—as had been widely asserted—but is a permanent phenomenon. Yet it is also suggested that the right to family reunification is somehow distinct from the issue of demand or lack of demand for foreign labour. Although the question of family reunification only came to the fore as immigration controls on entry from outside the EU became increasingly tight, what is particularly significant is that a focus on family reunification draws attention to the social dynamics of migration. In other words, far from migration being a purely economic phenomenon that can be turned on and off like a tap in accordance with fluctuations of economic activity and business cycles in the receiving economy, it is also a social process.

It is this social aspect of migration that presents a serious problem for those who have focused too narrowly on national models of immigration that revolve around concepts such as “rotation” of single, unaccompanied migrants—concepts that do not take into sufficient account the social dynamics of migration. Family reunification for migrants is a complex matter partly because it involves not merely human rights, but also the social and economic dynamics of migration.

If, notwithstanding the expectation that it was a temporary phenomenon, immigration of non-EU nationals into the EU turned out to be “with us for the foreseeable future”, there were grounds for saying that family reunification was a good thing. For example, according to Sen, employers in the Federal Republic of Germany believed that when they had been joined by their families, foreigners made better workers and were as a rule more dependable. This was because it was thought that there was a discernible difference between single adult males who were likely to spend their time out of working-hours drinking alcohol and getting into trouble with the police, whereas responsible married workers who had been joined by their families would simply return to the family home after a hard day’s work [Sen, 1987, 17]. More generally, certain immigrant communities were seen as displaying archetypal family virtues that were sometimes thought to have receded in society at large. Thus, in the UK, the Asian family was often described as “tightly knit” and was cited as providing a particularly favourable environment for the educational achievement of children [Department of the Education and Science, 1981, p15 et. seq.]. In a similar spirit, we find that the preamble to the European Commission's proposal for a Council Directive on the right [of immigrant and foreign workers] to family reunification goes beyond simply acknowledging that measures concerning family reunification must conform to the obligation to protect the family and to respect family life as set down in various international instruments [such as the European Convention for the Protection of Human Rights and Fundamental Freedoms]. It also states that family life, by deepening the roots of these communities in the receiving society 

helps generate a socio-cultural environment facilitating the integration of third-country nationals....which further promotes economic and social cohesion...

[quoted in JCWI, 1992, p2]

Community “competence” in respect of policy on migration and family reunification

According to the European Commission, although procedures have been developed for coordinating policies to aid the operation of the European Single Market with respect to free movement not just of goods, services and capital, but also of EU citizens and workers, not enough attention has been devoted to the important role played by third country nationals in the EU labour market [2000(b), p26]. This deficiency was partly remedied by the Amsterdam Treaty, which established for the first time Community competence for immigration and asylum matters. This new approach was reinforced by the European Council at its meeting in Tampere [15 and 16 October 1999] which agreed that these “separate but closely related” issues called for the development of a “common EU policy” [Presidency Conclusions of the Tampere European council, quoted in Ibid, p3]. 

A common EU policy on migration and asylum was designed to encompass four chief elements: partnership between the EU and [labour exporting] countries of origin; a common asylum system; more efficient management of migration flows; and fair treatment of third country nationals [the last of which was held to be central to the development of a European Union based on precepts of freedom, security and justice] [Commission of the European Communities, 2000(b) p9 and 2001(b), p3]. To further these aims, draft directives were prepared by the Commission on family reunification and the admission of third country nationals for economic purposes, and attention was given to the establishment of a legal framework to secure fair treatment of third country nationals who were legally resident in the EU. To this end, in October 2000 the Council of Ministers had accepted the Commission’s proposal for an anti-discrimination programme, which was to run for six years, commencing in January 2001 [Commission of the European communities, 2000 (b), p10].  Legislation was promoted that aimed at gaining equal treatment regardless of ‘racial’ or ethnic origin, and combating discrimination and racism [Commission of the European Communities, 2001(b), pp.3-4]. In addition, the European Council at Tampere declared that a more energetic integration policy should aim to grant third country nationals rights and obligations comparable to those enjoyed by EU citizens  [Commission of the European Communities, 2000(a), p6]. 

Along with this emphasis on freedom, justice and fairness, another Proposal for a Council Directive prepared by the Commission asserted that

In an increasingly global labour market and faced with a shortage of skilled labour in certain sectors of the labour market, the Community should reinforce its competitiveness to recruit and attract third-country workers, where needed.

As far as immigration and asylum policy is concerned, the connection between social justice and labour market flexibility was often explicit. For example, a communiqué issued by the Heads of Government in June 2000 at the Berlin Conference on Progressive Governance stated

At a time of great population movements we must have clear policies for immigration and asylum. We are committed to fostering social inclusion and respect for ethnic, cultural and religious diversity, because they make our society strong, our economies more flexible and promote exchange of ideas and knowledge.

[quoted in Glover, et al, 2001, p1, emphasis added]

The Commission considered that its objectives could be facilitated by administrative simplification and transparent and harmonised rules on the conditions in which third country nationals might enter the EU in pursuit of economic activity. As the Commission noted, this was especially important, since the rules on admission of third country nationals to work in the EU varied from one Member State to another. Such variations, together with the unnecessary “red tape” that often surrounded decision-making in this area, were regarded as a significant obstacle for both third country nationals wishing to be admitted to work in the EU and EU employers in need of third country workers [Commission of the European communities, 2001(a), pp3, 18 and 21-22]. The Commission also proposed that the dual system of residence permits and work permits governing the admission of third country nationals for work purposes in most Member States should be replaced by a single act of administration that combined authorisation of both work and residence. It further proposed that the rights of third country nationals should expand according to their length of stay and that any restrictions should cease after 3 years [Commission of the European communities, 2001(a), pp 6 and 13]. 

It was accepted by the Commission that, at least in its first stage, a gradual approach to the development of EU policy on immigration was necessary. In its meeting at Tampere, the EU Council had identified several concrete objectives for a common EU policy, for instance, producing a “vigorous” policy of integration designed to secure fair treatment of third country nationals by granting them rights comparable to those of EU citizens; and devising measures to produce more efficient management of migration flows through better cooperation between Member States and countries of origin and transit [Commission of the European Communities, 2001(b), pp.5-6]. 

The Commission concluded that

this entails that the responsibility for dealing with labour market aspects of immigration [that is, of third country nationals] should lie with the bodies responsible for the implementation of the European employment strategy at both Member State and Community levels.

[Ibid., p9]

However, it was also accepted by the Commission that Member States would retain responsibility for several significant matters concerning the implementation of integration policies and the admission of economic migrants [Ibid., p5]. In particular, Member States would continue to be responsible for the selection of economic migrants and would decide how many economic migrants were needed to meet “national requirements” [Ibid., p9]. 

Article 63(3)(a) of the Amsterdam Treaty states that Member States will undertake addressing conditions of entry and residence and procedures for the issue of long-term visa and residence permits, including those for the purpose of family reunion [Tampere, 1999, Conclusions, III, para. 20, cited in ECRE, 2000(b), pp 6-7]. The Commission’s proposal for a Council directive on the right to family reunification [Commission of the European Communities, 1999] should be seen as constituting an important component of the need, acknowledged at the Tampere Council for

approximation of national legislation on the conditions for admission and residence of third country nationals...and to this end rapid decisions...on the basis of proposals by the Commission.

[quoted in ECRE, p7] 

EU approaches to family reunification of third country nationals

The European Commission defines family reunification  as 

the entry into and residence in a Member state by family members of a citizen of the Union or a third-country national residing lawfully in that Member State in order to form or preserve the family unit, whether the family relationship arose before or after the resident’s entry.

[Commission of the European Communities, 2000(a), p9]

The directive on family reunification [Commission of the European communities, 1999] proposed a right to family reunification for third country nationals legally residing in a Member State and set out the conditions for exercising such rights for family members who are nationals of third countries [Commission of the European communities, 2000(a), p2]. This proposal was submitted to the Council, the European Parliament and the Economic and Social Committee of the Regions. The European Parliament supported the main tenets and aims of the Commission’s proposal, although it produced a number of amendments, most of which the Commission was content to accept [Ibid., p2]. 

The Commission’s amended proposal stated that family reunification measures 

must be adopted in conformity with the obligation to protect the family and respect family life which is laid down in a number of international legal instruments, including the European Convention on Human Rights and Fundamental Freedoms...[which the]... Union respects by virtue of Article 62(2) of the treaty on European Union.

[Commission of the European communities, 2000(a), p6] 

In the Commission’s view, if the right to family reunification was to be established and recognised by individual Member States, that recognition  needed to be based on a set of common criteria [Ibid., p7], and so entailed a Community dimension or competence. 

The Directive was intended to apply to  third country nationals legally residing in a Member State and possessing a residence permit of one year or more  and to  refugees irrespective of the length of residence permit. Various aspects are explored below in part II. 

Approaches to family reunification in the EU

There were several reasons why the first initiative in the sphere of admission to and residence in the EU following the Amsterdam Treaty was a draft Directive on the right to family reunification [Commission of the European Communities, 2000(a)]. First of all, over the last two decades or so, family reunification has been, in the Commission’s words, “one of the main vectors of immigration” into the EU [Commission of the European Communities, 2000(b), p.11]. In this period, whereas legal economic migration was generally discouraged, family reunification provided a legal means of entry. Secondly, family reunification has been perceived as a vital element in the successful integration of legally residing immigrants to the EU. And thirdly, given that many international conventions and instruments set out principles and rules on family reunification, it was not simply a matter for national legislation. 

The Commission took the view that 

the establishment of stable family communities ensures that migrants are able to contribute fully to their new societies.

[Ibid. p11] 

and that family reunification was therefore central to the successful integration of third country nationals [Ibid., p.11 and see also ECRE, 2000, p.1]. 

Within an overall policy on immigration into the EU—which was designed to maximise the beneficial effects of migration in terms of “employment, economic performance and social cohesion within a clear framework of rights and obligations” [Ibid., p21]—the role of family reunification was twofold: first, by making family life possible, it helped to create stable socio-cultural conditions within which the integration of third country nationals would be facilitated; and second, it promoted social and economic cohesion more generally, which, as the Commission pointed out, was a fundamental objective specified in Articles 2 and 3 of the EC Treaty [Commission of the European Communities, 2000(a), p.7]. A similar point has been made with respect to the family reunification of refugees. For instance, the European council on Refugees and Exiles argued that

The presence of one’s family is a very important factor affecting refugees’ ability to settle and integrate in their country of durable asylum. According to the UNHCR, “the family unit has a better chance of successfully... integrating in a new country rather than individual refugees. In this respect, the protection of the family is not only in the best interests of the refugees themselves, but is also in the best interests of States”.

[ECRE, 2000(b), p.7]

Perhaps because discussions of family reunification tend to focus on issues like integration and social cohesion, it is easy to overlook the extent to which family reunification migration is itself influenced by economic forces. Occasionally, however, this aspect is recognised. For example, in their comments on the Commission’s proposal for a Directive on the right to family reunification, the Churches’ Commission on Migrants in Europe [and others], as well as endorsing the view that family reunification was an important aspect of integration, added that although this was important in emotional and social terms, it was also beneficial economically [CCME, 2000, p.2] 

The right to family reunification in the EU

The Commission’s aim [pursuant to the terms of the Amsterdam Treaty] to establish common rules of Community law in respect of family reunification faced several complications. 

Family reunification draws on two areas of international law, which pertains to free movement of people and that linked to the place of the family in human society. The idea that the family is “the natural and fundamental group unit of society and is entitled to protection by society and the State” and the obligation of the State to protect the family irrespective of the nationality of citizenship or nationality of family members is set out in several international human rights treaties: see, for example, the Universal Declaration of Human Rights [1948, Article 16, paragraph 3]; the International Covenant on Economic, Social and Cultural Rights [1966, Article 10, 17 and 23]; the European Social Charter [Article 16]; and the European Convention on Human Rights [Article 8]—which states that “everyone has the right to respect for his private and family life” [ECRE, 2000(b), p.6; Lahav, 1996, p5; Klug, 1999, p5]. And the Universal Declaration of Human Rights implies freedom of movement across international frontiers in that it upholds the right of those of majority age to marry without any restriction of nationality [Lahav, 1996, p5]. In addition, the principle of family reunion is affirmed in several UNHCR statements, for example the UNHCR Handbook on Procedures and criteria for Determining Refugee Status [ECRE, 2000(b), p6]. 

Yet, with the partial exception of the Convention on the rights of the Child, none of these declarations establishes a right to family reunification. And even where the Convention on the Rights of the Child demands that applications by a child or parent to enter or leave a State for the purpose of family reunification be handled in a “positive, humane and expeditious manner” [Article 10 (1)], it was uncertain whether this provision might give rise to a legal claim for family reunification [Klug, 1999, p3].  

Thus, in spite of the recognition that international law has accorded to “the family” and to “family life”, this has not extended to establishing a universal entitlement to family reunification—even for citizens. The chief obstacle to such an entitlement is State sovereignty and it is this that permits States to exercise discretion as to who shall be defined as eligible for family reunification. Accordingly, the right to family reunification is circumscribed in various ways: by national immigration laws and rules and considerations of national security and public welfare and these, in turn, are drawn up and interpreted to reflect national interests. 

Whatever recognition is given in international conventions to the “family” as a valuable social entity, this recognition does not of itself imply that the family should be constituted or re-constituted through a process of migration. And even if it did, this does not oblige a receiving society to allow entry to the families of those who have been admitted to enter as temporary migrants. Indeed, it can be asserted that if family integrity is a worthwhile goal, then it is best achieved when a temporary migrant returns to his or her country of origin—an option which, as Lahav points out, is specified under Article 13 of the Universal Declaration of Human Rights. Moreover, it can be further argued that foreigners who migrate as temporary migrants are or should have been well aware of the conditions for migration [Lahav, 1996, p6]. 

In these circumstances, the development of EU policy on family reunification can be seen from two perspectives. From one perspective, we would stress the growing emphasis on the human rights and entitlements of migrants—to remain in the EU and to be joined by their family members. From another perspective, we would place family reunification in the context of the changing perceptions of immigration into the EU. In this context, family reunification constitutes a major proportion of new legal migrants to the EU and presents a legal way for economic migrants to enter the EU. The point is that it is necessary to see family reunification in its different dimensions: in terms of human rights, in terms of social integration and—bearing in mind that reunified family members acquire immediate access to education, vocational training and employment—in terms of the contribution that reunified families might make to the EU labour market—not simply in the short-run, but also in the medium to long-run. 
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II. Policy recommendations

The point of departure for our policy recommendations is the Amended Proposal for a Council Directive on the Right to Family Reunification [Brussels, 2.5.2002; COM(2002) 225 final], referred to below simply as the Amended Proposal. The European debate on this issue is ongoing and further revisions to this proposal are to be expected as it makes its way through the legislative machinery. We refer to the most recent document at time of writing (COM(2002) 225 final) though many of our observations are of a general nature and so independent of the specific form taken by the legislative proposal. Our recommendations are organized into two sections, one on entitlement and the other on process, recognizing of course that the two areas cannot be entirely separated one from the other. Generally speaking, European ideas on entitlement are fairly well articulated (as for example in the Amended Proposal). By comparison, the question of process has received less attention and so, for example, the Amended Proposal leaves many of the details of process to the discretion of national administrations. Entitlement is a more politically charged issue, and so it may well be appropriate that attention focus primarily on this aspect of family reunification. Nonetheless, our research has revealed that in spite of the best intentions, the family reunification process can be a difficult one for the family members involved and so leave bitter memories about the functioning of state bureaucracies and social services. There is much then to be gained form increasing the transparency of the process, both for those who administer it and for those who pass through it.

A. Entitlement
The question of entitlement asks of course who is eligible for family reunification and what requirements they must meet. Generally speaking, the right to family reunification is recognized for the families of third-country nationals lawfully residing in a Member State and meeting certain criteria and for families of refugees. The distinction between refugees and non-refugees, although contested in some political and academic circles, continues to inform immigration legislation and will likely continue to do so for some time. In what follows we shall make a point of distinguishing between provisions applying to refugees, to non-refugees, and to both. In addition, other categories of immigrants have also been created, categories that may enjoy only limited rights, specifically not including family reunification (these are third-country nationals enjoying “temporary” or “subsidiary” forms of protection in the language of the Amended Proposal). In order to simplify the language of this report we shall refer to refugees and, for third-country nationals residing lawfully in a Member State, immigrants.

1. Eligible applicants

The first question relative to eligibility and entitlement takes us immediately to one of process, namely where does the application take place. Traditionally, some Member States have required that family reunification applications be made in the countries of origin (and so by the joining family members), while others stipulate application in Europe (and so by the legally-resident immigrant). The Amended Proposal defines the applicant as “a third‑country national residing lawfully in a Member State and applying to be joined by members of his family,” implying that application will be made in Europe (art. 2(c)); in fact, an earlier version required precisely that. The current version of the amended proposal instead leaves up to the Member State the decision as to “whether… an application for entry and residence shall be submitted to the competent authorities of the Member State concerned either by the applicant or by the family member or members” (art. 5.1). The family members must normally be outside the Member state at the time of application (art. 5.3). The FARE partners feel that application in Europe is preferable, both for the purposes of standardization and because in some cases, most notably that of refugees, application in the country of origin may be dangerous or impossible. We recommend that the application by family members in sending countries be available as an alternative method, but in no case seen as the as the exclusively required method of application. 

Requirements relative to the legally-resident foreigner/applicant have also varied considerably among Member States. Some have required permanent or unlimited residence permits, others one-year permits, and others still more flexible or discretionary arrangements. The Amended Proposal instructs that immigrants with a residence permit of one year or more and “reasonable prospects of obtaining the right of permanent residence” be eligible to apply for family reunification (art. 3.1). It should be kept in mind that the relative import of requiring a one-year visa will be a function of the difficulty for the immigrant of acquiring that visa. The apparent harmonization of policy achieved by such a measure may be an illusion. The Amended Proposal further allows Member States to impose waiting periods of up to two years residence prior to application (art. 8—see discussion in B.2 below). This latter restriction does not apply to refugee applicants (art. 12.2).

With regard to both past residence and the length of visa, we observe that, more importantly than objective measures of the type offered in the Amended Proposal, a more flexible evaluation of past stay and apparent permanence of immigration may be useful. A lengthy stay in the Member State should improve the chances of an applicant’s approval (perhaps even in cases where other criteria are not met), whereas other subjective indications of intention to stay should perhaps be more important than length of visa. Those indications are of course not easily defined but might include membership in trade unions or other professional or social organizations, home ownership and so on. How these criteria might be applied will be explored further in the discussion of process below.

2. Family members eligible for reunification

European family reunification legislation has tended to conceive of the family in terms of the Western nuclear family, namely married couple and minor-age biological children. In various national contexts this core has been expanded to include the parents, older children, aunts, uncles, cousins, unmarried partners and same-sex partners of the applicant. The Amended Proposal stipulates that Member States shall authorize family reunification for spouses and minor-age (as defined by national legislation) biological and adopted children. It further allows, at the discretion of the Member State, reunification for dependant parents and adult unmarried children, unmarried partners (sex relative to partner not specified) and their children (art. 4). We find it unfortunate that a standard definition of what constitutes minor age cannot be agreed upon and hoped that it will be at some point in the future. Moreover, the issue of eligibility raises the important question of how far European societies ought to change their norms to accommodate non-European norms. Non-Western concepts of family tend to be considerably more extensive than European ones, although in and of itself, this does not justify a change in the criteria.

Family reunification also generally applies to marriages that take place when the applicant is already legally residing in Europe. It is not unusual for immigrants (or citizens of ethnic minority origin) to return to the country of origin to seek a spouse. This practice is accommodated by family reunification regulations that normally do not require that the families were already in existence at the time of immigration. The situation for refugees is viewed differently. At the discretion of the Member State, reunification applications may be denied for refugees whose family relationships postdate their refugee status (art. 9.2).

Various observers have, however, identified post-immigration marriages as a potential locus of both fraud and human rights abuse. In particular, marriages of convenience are of this type, and Member State administrations are rightly vigilant in this regard. Fraudulent use of family reunification is of course  deplorable and must be guarded against (recital 14). In another example, there is a danger that Member States, by means of family reunification, condone arranged or forced marriages, at times involving very young persons. The Amended Proposal addresses this issue to some degree by establishing a minimum age (that of legal adult) for reunifying spouses (art. 4.5). Needless to say, it is important that European governments not allow, by the granting of family reunification, human rights abuses that it would not otherwise tolerate. That said, it is nonetheless hoped for that the inevitability of these sorts of abuses not lead to excessive restriction and the penalization of legitimate applications. 

3. Housing and income requirements

Many Member States require that non-refugee family reunification applicants meet housing and income requirements. These vary in specificity but have been generally described in the Amended Proposal according to which the Member State may require the applicant to demonstrate that is possession of the following:

· Accommodation recognized as being normal for a comparable family in the same region, which meets the general health and safety standards in force in the Member State concerned;

· Health insurance covering all risks in the Member State for himself and his family members;

· Stable resources that are greater than or equal to the level of resources below which the Member State concerned may grant social assistance (art. 7.1).

These measures are of course intended to ensure, on the one hand, that the reunified family not come to depend on social assistance and, on the other, that the reunifying family members, especially children, not be brought into a situation of misery and material deprivation. Again, these restrictions cannot be applied to refugee applications (art. 12.1).

Our research has shown that housing and income requirements are the single largest obstacle to family reunification. Our interviewees reported significant difficulties in acquiring and documenting these requirements. Many immigrant workers take occasional jobs and are therefore unable to demonstrate stable monthly salaries. In addition, the need for an immigrant on his or her own to acquire an apartment large enough to accommodate a family, perhaps months before the arrival of the family members, presents an insurmountable financial challenge. In some national contexts, support measures have been introduced, for example those considering the family reunification applicant on par with other families with regard to applications for subsidized housing. As we shall outline below, even if housing and income requirements are maintained, we do believe that there should be a mechanism that in special cases, allows for other considerations to prevail.

Finally, while housing and income requirements characterize much in European family reunification legislation, we have not encountered the health insurance requirement in our research in the five Member States. Given the further stipulation that these requirements “may not have the effect of discriminating between nationals of the Member State and third‑country nationals” (art. 7.2) and that all EU states offer some form of national health insurance, it is difficult to see how this requirement can be applied.
4. General conclusion on entitlement

As explored in Part I of this report, family reunification, although ideally distinguished from general immigration policy (and so the desirability of one immigration flow or another), is inevitably sometimes seen as an immigration valve. Be that as it may, the recitals to the Amended Proposal refer to the European commitment to protect the family and respect family life (3). They also suggest the desirability of family reunification insofar as it helps to create socio-cultural stability and promotes socio-cultural cohesion. Similarly, our economic analysis reveals that family reunification generally increases family welfare. In light of these observations, we propose that there should exist an evaluative mechanism incorporated into the application process according to which worthy applicants who do not necessarily meet the objective requirements for family reunification, or for whom evaluation of those criteria is ambiguous, might nonetheless be granted the right to family reunification because of special economic, political, psychological, or social factors. That mechanism is explored below.

B. Process
1. Actors and application procedures, appeals

Many different agencies may be involved in the family reunification application process. A generic model that applies in a number of Member States posits that the application is made either by the legally-resident immigrant to a representative of the Interior Ministry in the Member State (for example a public security official), or else to a representative of the Foreign Ministry in the sending country (a consular official). Once initiated, the process then proceeds either from the Foreign Ministry to the Interior Ministry or vice-versa, in order to make the necessary verifications. This model, however, finds decreasing application. Various Member States, for example, have created special offices to deal with immigration in general (that may or may not depend on an Interior Ministry), and family reunification normally comes under the jurisdiction of these offices. There is reason to welcome this development, given the importance, volume, and complexity of immigration in Europe today. It is likely, for example, that social workers trained to deal with immigrants and immigration issues will be both more effective in carrying out their duties and more sensitive to the needs of immigrant/applicants than police officers, who have generally been trained for an entirely different type of activity. 

On the other hand, there are arguments against placing the handling of family reunification applications into the same offices that deal with other immigration issues such as amnesties, applications for admission, applications for refugee status. As reviewed above, family reunification is generally regarded as contributing to socio-cultural stability and promoting economic and social cohesion. Moreover, the granting of family reunification responds to the right to the family, as recognized by all Member States. Immigration per se instead tends to be evaluated in terms of its social and especially economic utility in particular moments such as the current demand for labor in Europe. This poses the risk that reunification becomes subject to the inevitable swings in immigration policy.

That said, family reunification does of course have an effect on European labor markets. Experience has shown that any immigration flow inevitably brings with it the issue of reunification, implicating the potential labour of spouses and children. It is to be hoped that it is not changes in immigration policy that affect reunification but reunification trends that instead transform immigration policy.

We do not recommend creation of yet another institution specifically for family reunification, but do recognize the value of separate handling of family reunification and other immigration applications within the above-mentioned offices. A family reunification section within the migration offices, for example, could specialize in the specific problems of this sort of application. In particular, they could bring greater sensitivity to the evaluation of these applications.

As described in the Amended Proposal and most European family reunification legislation, applications are evaluated largely on the basis of objective criteria, for example income and housing. There are at least two potential problems with such an approach. For one, these are not necessarily objective criteria. The income requirement, for example, is based on a model of long-term salaried employment for which an annual wage is easily calculated. It is more difficult to evaluate present and especially future earnings for professionals, artisans, entrepreneurs, shop owners, and those who in an increasingly open labour market change employment. Nor is “adequate housing” a simple concept. Some existing legislation specifies what is adequate in terms of floor area (square meters), sanitary services and so on. But even in those cases, it is not difficult to imagine inadequate housing that meets the criteria and vice-versa. But there are also other more subjective considerations that we feel should be incorporated into the evaluation of reunification applications. 

In particular, we feel that the best interests of children need to be more formally incorporated into the evaluation process; this incorporation is suggested in article 5.5 of the Amended Proposal, but not addressed in a practical way. Obviously the application criteria and procedures need to be clearly spelt out and straightforward, but is there any reason why the application not include one page on which the applicant may explain the special circumstances—the subjective factors—of his or her case? As suggested above, tribunals or panels deliberating on family reunification will inevitably confront cases where the facts and the interpretation of the facts are matters of opinion, not simply matters of fact. This additional information can only aid the process. Moreover, it would likely somewhat reduce the anxiety of the applicant—anxiety that our research has show to be acute—who otherwise feels denied the opportunity to explain his or her situation. Although perhaps not the best of parallels, we are suggesting something akin to Parole Boards that make decisions relying on both objective tests and subjective opinion. We think that the family reunification panel, existing within the family reunification section of the migration office, should also be composed of both professionals and “lay” members such as the operatives of the family reunification office, community leaders, religious leaders and so on.

2. Duration of processing

Traditionally, one of the major complaints regarding family reunification has been the often excessive length of processing. Obviously a balance has to be struck between the need to carefully check the applications and the expectation among applicants that they will have a response within a reasonable space of time. The processing of applications will necessarily require communication between the various offices involved (some of which are abroad), and of course the more documentation that is required (marriage and birth certificates, consular statements, visas, proof of income and housing and so on), the longer it will take to verify this documentation. Various Member States have sought to guarantee speed and fairness in application processing, and some have imposed maximum limits ranging from 90 days to six months. According to the Amended Proposal, Member State authorities should notify applicants of their decisions within nine, or in exceptional circumstances, twelve months of the date of application (art. 5.4). Nine months strikes us as longer than necessary and we would have preferred a shorter time period, say six months. It is of course to be hoped for all concerned that the response normally arrives much sooner, as it does in many Member States. In those cases where it does not, we suggest that a control mechanism be instituted according to which an independent council automatically opens an investigation. Another alternative, which was found in the legislation of at least one Member State, is to automatically approve all applications that have not received a response by the end of the specified processing time. 

 The Amended Proposal permits Member States to “require the applicant to have stayed lawfully in their territory for a period not exceeding two years, before having his family members join him” (art. 8). This waiting period may be especially hard on families with small children. Given the desirability of family reunification, we fail to see the need to divorce recognition of the right to legal permanent residence from the right to family reunification and would hope that waiting periods not be imposed. 

The Amended Proposal allows Member States who already apply reception capacity criteria to family reunification to impose waiting periods of up to three years between application (still presumably approved within 9 months) and issuance of residence permits (art. 8). These situations will of course be distressing for the families involved. Moreover, it may well make the integration process more difficult (for the children grown older) and also contribute to the larger problem of alienated ethnic minority youth in Europe. Insofar as reception capacity criteria are a function of market (or political) considerations, their application to family reunification represents a notable departure from the conception of reunification as recognition of the right to family. This measure also conflicts with article 13.1 according to which “[a]s soon as the application for family reunification has been accepted, the Member State concerned shall authorise the entry of the family member or members.”

We ask, in fact, whether the various waiting periods and duration of processing should be purely bureaucratic considerations, or should instead incorporate other elements, for example assessment of the psychological advisability of reunification and of the well-being of the parties involved. Consider the case of children (and article 5 emphasizes that the Member States shall have due regard to the best interests of minor children). In addition to the sense of resentment that may accompany the imposition of extended waiting periods, time limits may also mean that instead of arriving during the summer months, and thereby, in time for the start of the school year, children might have to wait until several months after school has started, adding to the difficulties of a new environment and most likely, language acquisition. Indeed, there is an argument to be made for generally encouraging that reunification for families with school-age children take place in the summer months, even if it means delaying or speeding up the approval of the application. 

3. Status of joining family member

Joining family members have been accorded various statuses in the Member States. Generally out of favor is the requirement that joining family members undergo an enforced waiting period before being allowed to work. Although such a measure may reduce reunification fraud, it creates excessive hardship for the reunified family when it is in the interest of the host state to see that family achieve economic independence. According to the Amended Proposal, the Member State “shall grant the family members a renewable residence permit of the same duration as that held by the applicant.” An exception is made if the applicant has long‑term resident status; in this case, the Member State may issue renewable residence permits of at least one year for family members until they satisfy the conditions for long‑term resident status in their own right (art. 13.2). This strikes us as a reasonable approach. 

According to the Amended Proposal, autonomous residence permits are to be issued for spouses, unmarried partners, and children who have reached maturity after no more than five years, providing that the family relationship still exists (art. 15.1). This provision addresses the issue of fraud. In order to guard against marriages of convenience (or false marriages) entered into for the sole purpose of immigration by means of family reunification, Member States have employed a variety of mechanisms, most often post-reunification visits combined with imposed repatriation (usually for spouse and children) for cases in which the marriage breaks up within a certain period of time following reunification. It is reasonable to require some degree of permanence for families that are allowed to emigrate on the very basis of constituting a family, and the need to prevent fraud is real insofar as it has been demonstrated. On the other hand, the longer the imposed period of marital permanence, the more likely it is that joining spouses (and children) may find themselves in the situation of having to decide between enduring an abusive situation or undergoing deportation. Notably, in the latest version of the Amended Proposal, the article on autonomous residence permits also identifies divorce and separation (and particularly difficult circumstances) as motives for issuing independent residence permits (art. 15.3). This addition is encouraging, as the five-year period allowed by article 15.1 seems very long indeed, and we would suggest a shorter period of one or two years. Abused spouses and children should of course be able to seek assistance (for example at a battered women’s shelters) without fear of automatic deportation. 

4. Support policies

The latest version of the Amended Proposal includes limited reference to support polices. It stipulates that joining family members will share the applicant’s access to education, employment activity and vocational guidance (art. 14.1). This development, although limited, is encouraging, since our research has found a general lack of direct support policies for reunified families, both before and after reunification. Refugee families represent something of an exception in this regard, as in some national contexts their particular situations (including long separations and trauma) are addressed by special counseling services (see our policy recommendations on family reunification for refugees). Although the reunified family may not be an appropriate target for specific support policies, other services—immigrant, family, labor—might well be sensitized to the needs of these families and therefore, reorient their approach accordingly. For example, the difficulty encountered in satisfying family reunification housing and income requirements suggests that the process could be effectively moved along by helping applicants find adequate employment and housing according to the necessary requirements. 

This sort of support might be achieved within the context of existing assistance structures, or else more innovatively, by the involvement of a social worker in the migration offices’ family reunification section as referred to above. Our research has shown that reunified families tend to vanish, so to speak, from the administrative radar screen once reunification has been accomplished. The social worker might stay in touch with the families, guiding them to the various groups—official agencies, religious organizations, ethnic minority associations—that could offer them help in adapting to their new home and life.

In this regard, our economic analysis reveals that the reunified family performs best when supported by ethnic-group community networks. Similarly, our empirical research shows that in most cases the most useful, effective, and appreciated assistance in the reunification application process comes from non-governmental associations often comprising members of the applicants’ ethnic group. In this regard, refugees may constitute an exception when it comes to being given help by the same ethnic group insofar as they may be suspicious of co-nationals reporting back to a hostile regime. Official policy might well encourage the creation of ethnic-group community networks and self-help associations. Such a policy might well be low-cost as compared to traditional assistance programs employing social workers; it would have the virtue of encouraging generally individual initiative and community formation; and it would project an image of the State as supportive of immigrant communities.

There are of course a host of already-existing support policies that may affect reunified families. In addition to housing and labor assistance, these include education policies directed generally at immigrant and ethnic minority youth, family and youth counseling, official attempts to combat racism, and pro-family policies.

As already mentioned, housing and income requirements present the greatest obstacles to most reunification applications. We have argued in favor of a more flexible objective approach to these requirements. Nonetheless, it is of course in the interest of the applicant and the joining family members to enjoy an adequate material standard of living. In this regard, programs that improve the labour market access of immigrants in general will indirectly contribute to family reunification. As above-mentioned, the availability of government-sponsored low-income housing for reunifying families, in particular before reunification takes place, will achieve a similar end.

With regard to counseling, it is wise to bear in mind that extended separations and the re-establishment of normal family life in a foreign environment create special needs and special challenges for the reunified family. An essentially passive approach would simply entitle reunified families and family members to counseling services offered through the public health system. A more active approach might be achieved by supporting the creation of counseling positions with special directives relative to reunified families in the ethnic-group or minority associations referred to at the opening of this section.

With regard to pro-family polices, introduced in the context of low fertility rates in Europe and intended to remove some of the barriers to childbearing in modern society, it is worth noting that different Member States are adopting different policies with regard to the availability of these sorts of benefits to non-citizens. It is our position that as fully participating members of European society, reunified families should have access to these sorts of benefits, which include child allowances, advantageous terms on home mortgages and the like. One can even make the case that the fact of reunification should, for these purposes, be evaluated on a par with marriage and childbearing (i.e. the creation of family).

Generally speaking, reunified families will of course benefit from any support policies aimed at immigrants or ethnic minorities. In this regard, we might note two more areas. Integration of the reunified family is of course compromised by anti-immigrant sentiment; official attempts to combat racism, both social and institutional, may contribute to the reunification process. A more specific venue for intervention is the school, and policies aimed to facilitate insertion of immigrant children will also impact the children of reunified families. 

Conclusion
Debate continues to center around the issue of immigration in Europe, as Member States seek collective and individual responses to one of the major social phenomena of our age. Future policies may be more or less restrictive in response to economic needs, demographic factors, and concern about the future racial and cultural complexion of Europe. One of the main vectors of legal immigration today is family reunification. As such, it is difficult to separate this issue from the larger one of immigration as it relates to labor and housing markets, schooling, social dependence and so on. Nonetheless, it is our position that the issue of family reunification should be kept separate, insofar as possible, from the larger immigration debate. Ideally that separation should also find administrative expression, and we have recommended that the family reunification process follow an institutional path distinct from that of immigration in general and handled by operatives trained in its special issues and problems. 

The European Member States have, throughout the decades, been unwavering in their support of the family principle. Moreover, it has been shown time and again that family immigration is more stable and economically and psychologically sound, than the immigration of individuals. It is in Europe’s best interest, not only to “grant” family reunification for those immigrants who have been accepted as productive members of our society, but to facilitate that process and remove unnecessary and frustrating obstacles.
III. Family reunification for refugee families

As suggested in our general policy recommendations, we have chosen to dedicate a separate document to the issue of family reunification. There are several reasons for this choice. First, in all European states refugees are recognized as a distinct immigrant category entitled to special treatment. In the case of family reunification, for example, requirements relative to residence, housing, and income are generally waived. Secondly, the experience of refugee families, broadly speaking, differs in a qualitative way from that of other immigrants. Specifically, trauma is more frequent among these families whose members may have had to escape war and/or persecution. Finally, the research carried out by the FARE partners differed fundamentally as a function of the pool of reunified families encountered in the different national contexts. Refugee families constituted a considerable majority in Sweden and Germany, for example, while they were numerically far less significant in the UK, France, and Italy. Moreover, refugees continue to be the focus of distinct national, international, and non-governmental policies and programs. As such, the audience for our recommendations relative to refugees will not always be the same as that for our general family reunification recommendations.   

The empirical basis for our observations and recommendations is largely Swedish, though the issues addressed are of a general nature. The proposals are based on analyses of empirical data collected for the FARE project but earlier research carried out by the authors as well as international literature also feeds in to the report. 

Over the past three decades migration from Third World countries has accounted for a substantial part of the flows to Europe. In view of the calamities that have afflicted the regions and countries from which a majority of the asylum seekers originate (the Horn of Africa, Central and West Africa, the Middle East, Central and South), it is evident that a large number of people have genuine and justified grounds to seek protection. At the same time, authorities in receiving countries are of course concerned by rising numbers of asylum seekers and the possible abuse of the asylum process. Needless to say, there are abuses, and people that falsely claim to be refugees cannot be allowed to violate the system, as it is a matter of life and death for those for whom it was instituted. Like all systems, the institution of asylum has to be safeguarded against misuse. That need, however, does not alter the fact that protection is needed for refugees and that efforts should be made to facilitate the reunification of refugee families.
All migration implies an upheaval that affects family members in different ways. It is our conviction that the reunification of refugee families involves issues of crucial importance to the outcome of the reunification that are not present (or only remotely present) in the case of other migrants. In addition to the common strains of migration and resettlement, refugee families often have to deal with trauma, forced separation and involuntary exile. These experiences are of crucial importance to the outcome of reunification processes and they need to be addressed separately.

Much of the debate on the settlement of migrants in Europe has focussed on issues of cultural differences. The problem is seen as one of different values and different perceptions. Less attention has been given in the public debate to the fact that accepted refugees come from war-ridden countries and that so many families have been traumatized. Traumatization of one or several members of a family interacts negatively with people’s capacity to perform well in circumstances where they are also socially isolated. Thus, the combined effects of traumatization and segregation in society on family functioning is one of the conditions of family reunification that sets refugees apart from other migrants. 

Moreover, family reunification in refugee families is inherently linked to the larger refugee situation and the special conditions that distinguish the refugee context from the context of labour migration (politically, socially, administratively, psychologically etc.). The refugee context is distinguished from the general context of labour migration by the fact that flight to another country is driven by threats and traumatic experiences. It is a negative choice, push more than pull.

In the interviews carried out for the FARE project, it became clear that many refugees who have received asylum in recent years are aware of the fact that refugee policies are being tightened up. New and more restrictive interpretations and practices are even being introduced into the family reunion entitlement. Refugee protection should on principle be applicable quite independently of economic needs or conditions in the receiving society. The right of refugees to receive asylum is a fundamental value of democratic society. Decisions in this area should be immune from economic considerations. From a moral point of view, more harm is done by rejecting a person in genuine need of protection than by accepting someone not entitled to reunification. By considering the percentage of initial refusals to grant asylum that are changed after a second legal appeal in Sweden today, it is evident that the problem that people seeking refuge are misjudged and not recognized as refugees is a more serious one than that of people who are not refugees recognized as such. 
The decision facing the immigration authorities is to determine whether applicants have a genuine need of refuge, or whether they are instead making use of the refugee entitlement to achieve other objectives. A wide range of practical, experiential knowledge about the situation exists within the refugee community. Since family reunification is of central concern to members of the refugee community, one should expect many to be highly sensitive even to insignificant changes of practice that are taken in a restrictive direction. For traumatized families that have been forced into exile, disbelief of their story and other communicated attitudes will seriously hamper integration into society if the asylum application is accepted.

Obviously not all refugee families that are reunited are traumatized. Estimations made by Swedish psychiatrists in the 1980s and 1990s, however, noted that as many as one fifth to one fourth of all refugees admitted may have been victims of torture and suffered from Post-traumatic stress disorder (PTSD). Given the tightening of Swedish immigration controls since the 1980s and the fact that the bulk of refugees and family reunifications there today pertain to people from Bosnia, Kosovo, Iraq and Iran, there is no reason to believe that the situation has become less critical. Even if only one tenth of all refugees are afflicted by PTSD, these people still represent an exceptionally large number of persons facing great emotional and psychosocial stress in their families. 

If they do not receive an early and adequate treatment, traumatized families lacking work or other meaningful activity may become fairly substantial consumers of public health services. As many are unemployed or hold low-salary jobs, only a few can afford to call on private alternatives. Nor are they in a financial position to buy insurance policies. They do not have the freedom of choice that affluent members of society enjoy and that is used to justify the privatisation of the public sector. Invariably these developments will affect the treatment that people can expect to receive and make periods of sick leave longer. Most importantly, a lack of understanding of traumatization will add to the general societal healthcare costs. Experts on PTSD and other health issues for refugees have in recent years increasingly stressed the positive role that the social network and other supporting social structures play in accounting for the fact that, after all, the vast majority of victims of war and other social upheavals are able to rehabilitate once their life circumstances are normalized again. 

Reunification in the refugee family

Whereas regular migration can be planned well in advance and carried out when the suitable occasion arises in relation to one’s family doings, flight most often cannot be planned in advance but has to be carried out when the opportunity arises or no other alternative is feasible. In war-ridden countries, or countries with extensive political persecution, flight is often enacted at the spur of the moment, when the warfront invades one’s life-world, one’s hometown or village. In the context of the post World War II understanding of refugee emergencies, men were understood to be the principal refugees and asylum seekers. Family reunification was about women and minors joining their husband and father in exile. In modern warfare, civilians are the principal victims and by far the most vulnerable. The Rwandan crisis and the Bosnian war saw displaced women and children as refugees on a scale larger than ever before in these troubled regions. Family reunification will generally set in after the asylum process of the lead member of the family has been concluded; this happens generally one to two years after his/her arrival. Family reunification may continue many years after an acute refugee crisis has been contained. People seeking asylum or family reunification who do not state the correct facts about their identity will be deported if their deception is found out after they have received residence status. 

Due to oppressive societal conditions or a state of war that triggered the flight, and arduous experiences during the flight itself, many refugee families who eventually make it to safe havens have to cope with memories of traumatic experiences—violations of personal integrity, threats to life and security, loss of one’s life-world, social networks and homes, and in many cases also the deaths of loved ones. Even when the whole family comes through the flight stage safely, all too many bring grief and traumatic memories.

All this means that family reunification takes on quite a different meaning when we are speaking about refugees, and in particular traumatized refugees, as compared to economic migrants. When we have situations of massive displacement, as was the case in Bosnia, family separations are involuntary and not, as in the case of labour migrants, calculated migration strategies. One of the urgent undertakings in the aftermath of a war is to locate family members who have become separated from one another. International organizations such as the UNHCR, the Red Cross and Save the Children are mainly responsible for this. 

Of the expenditures for healthcare, education and rehabilitation for refugees, an increasing share relates to the fact that many families have undergone long separations. Another reason is that they later separate as a result of long-standing conflicts between spouses either directly related to or reinforced by traumatization together with the effects of alienation. A fact that needs to be given special attention in this context as one of the basic problems is therefore the lack of a well-functioning social network in exile. Due to processes of segregation and discrimination in society, many reunited refugee families are victims of social exclusion, thus further impeding the establishment of new networks. The lack of trust fostered by traumatization and the fear of reprisals against relatives back home make many refugees wary of socializing with former countrymen. Grief reactions are another reason for isolation. Family reunification in refugee families is first of all a human right that society must respect. It is essential, however, to understand that costs to the public health sector can be substantially reduced if decisions that will prolong family separation, or prolong the processing of asylum applications, can be avoided.

It needs also to be kept in mind that political refugees represent a category of people with a low degree of trust in public institutions, although they often harbour favourable expectations regarding the society that has given them refuge. Traumatic experiences in the country of origin (persecution, random arrests, detention, torture etc.) will have reduced trust. Obviously a general feeling of distrust in public authorities in their country of origin can easily be transferred to the authorities in the receiving country if those authorities treat asylum seekers with suspicion. Other adverse attitudes they encounter in further dealings with various authorities and at a later stage (in the contexts of education, labour market, social services, health care), will tend to cement this basic distrust, prompted by the initial disappointments.

Children whose parents are traumatized and/or isolated run an increased risk of faring badly. In all too many cases children have themselves been exposed to abuse and violent treatment, and have witnessed death and the destruction of life. All too often they also become the container and carrier of trauma that adult members have been victims of. Psychologists have identified factors that affect the situation most extensively. These are the trauma itself, segregation in the receiving society and the lack of social networks. The initial traumatic experience is in the past and cannot be undone. One can learn to deal with it but this is a time-consuming therapeutic, educational and political process. Segregation is a matter of societal organization that can only be changed with time. The lack of social networks is more easily managed. Family reunification is about reinforcing social networks. For member states, it may even be worthwhile to consider an extended family concept on a par with the definitions used in the sending countries. This may not be in accordance with the normative views of the family that apply in Western societies today. However, from an economic point of view, it could make sense through the stabilizing effects it will have. The economic rationale is that the expected slightly higher costs of reunifying an extended family is more than sufficiently compensated for by the reduction of anticipated costs for socially excluded and isolated small families. If their isolation is not broken, they tend to become heavy consumers of public health services. From this perspective, family reunification should be seen as an investment as well.

Family reunification is a golden opportunity for the refugee family to start anew. Members of the family often expect that things will once again turn out to be as they were before. However, chances are that precisely these expectations may occasion a crisis. The family member who was separated from the remaining family unit by the flight may often be the one who has been traumatized. Family reunification may turn into one great disappointment. The family one once knew has now changed in many respects. Family reunification, however, may also be a new start for the family inasmuch as it implies the survival of the family and encounter with a new life context in a functioning society. The way in which family members now relate to one another will be influenced by the reciprocal relationship between family and context. If the receiving society is able to provide a welcoming climate, family members will find strength to redefine and rework their relationships with one another. 

Quite a few refugees from the Middle-East and Asia have their roots in entrepreneurial classes, and the family business has proven to be an efficient way to become incorporated into society. The longer the family members are separated from one another by force of circumstance and rigid immigration regulations, the greater the overall costs to the receiving society. Family reunification may then play not only a supportive role on the individual level, but stands virtually at the centre of a social network that has a stabilising effect upon society. Hence, it plays a vital economic role through the possibilities of developing family businesses.

In conclusion, an abundance of literature makes it very clear that refugee families that reunite not only have to face the losses and strains of resettlement that all migrants experience. These families often harbour severe traumatic experiences that in an isolated context and lacking a close social network will have adverse effects on normal family functioning, although of course less pressing than in the face of danger in the country of origin. It is also clear that regular support measures, welcome as they may be, have to be adapted to refugee experiences to function satisfactorily. Members of traumatized refugee families tend to be resourceful individuals and are reluctant to accept a role of passivity but need instead to regain their sense of agency through various means. The opportunity of a daily meaningful activity through work is most important for some, whereas others are in need of psychotherapeutic support in order to be integrated more fully into society. 

Application procedures and support issues

General premise

Reunification of the family is something for which members long. However, the longer the period of separation, the more difficult it is to resume a well functioning family life as anticipated, once reunification eventually materializes. 
The experience of refugees who have escaped life-threatening situations and whose separation from their family may have been dictated by political obstacles or incarceration will necessarily differ from the immigrant who has voluntarily left the family behind in order to seek a better life and for whom reunification is a function of fulfilling the various requirements and biding the time required by bureaucratic processing. Family separation as a migration strategy or as a consequence of the chaos of flight, military movements or the intervention of police authorities present very different situations, with varying consequences for application procedures, security and family functioning.

What conclusions should we then draw when it comes to application procedures and support for family reunification of refugees? In this section we outline a general premise, some procedural issues and finally certain support policies after reunification that need to be considered.

A general premise is that application procedures need to be handled efficiently without unnecessary delay but also observing the legal rights and security of the individual. 

The application procedure 

1. Who should apply for family reunification, i.e. the family members already residing in the country of arrival or those still residing in the country of departure?

Generally: Applications submitted by family members in the receiving country should never put members of the family in the sending country at risk. 

Specifically: The family reunification procedure should be initiated by the lead migrant in the country of arrival. This will save the family in the sending or third country unnecessary exposure but also unnecessary travel and waiting time abroad. This also solves a general problem of low quality in the family investigations carried out in sending or third countries. The investigation of the lead migrant in the receiving country can then be fetched by consulates or embassies in third countries by less competent consular staff and clerks recruited locally. The investigation concerning the lead migrant will then serve to support the embassies’ subsequent investigations carried out concerning the family done in a third country. 

There may be specific circumstances in which applications for family reunification might also be submitted by family members in the country of departure. 

2. Which institutions are more suited to carry out the procedure? 

There needs to be a separation of responsibilities. The immigration authorities, concerned with border control, should not at the same time have the responsibility to assist refugees to seek application or decide over eligibility.

Application procedure: The application for family reunification should ideally be assisted by the social and immigration services at the local level. Social service institutions in the receiving country, whose aim is to assist individuals and families with regard to social welfare, are the appropriate institutions to assist in family reunification applications. Non-governmental organisations also have an important role to play in this respect. Informal assistance is normally possible from friends and relatives, and in some instances, from organizations to which the individual may belong. Things would function much more smoothly for the family if information about how matters stand are be given during the process.

Decision procedure: In each country, one authority should have the full responsibility for decisions that are to be made about whether a family will be accepted or not. Today there is a lack of coordination, as the responsibilities are shuffled around between a broad range of different authorities including embassies. The latter act according to their own interpretations of the rules, and so contradictory sets of rules develop and are applied in the receiving country’s different embassies. If we want to harmonize the application of the family reunification entitlement in Europe, there is need to find consensus concerning subsidiary principles, also between the member states.

3. Which prerequisites is it acceptable to demand in order to grant reunification? 

Eligibility: Family reunification of spouses, minor children and other dependent family members is a human right that constitutes a common minimal norm for the member states. Individual member states might opt to include additional parties according to a more inclusive definition of family.

Clear, simple and comprehensible rules are necessary when considering prerequisites. There is usually a time gap between flight and reunification in which the family situation may undergo change. It is therefore important to stick to the present situation at the time of application when deciding whether the family is eligible or not. 

Marriage certificates, birth certificates or other kinds of identity information will be required by the receiving state. In some sending countries, or in acute war situations, these kinds of documents may not exist or may be impossible to bring. A reasonable requirement is that the family can provide a likely account of their right to family reunification by providing coherent and non-contradictory information about their background.

In the case of refugee family reunification, the first step is to ensure the safety of family members who might be persecuted either in the country of origin (often as a result of the lead migrant’s flight), or in a third country. Obviously the receiving country will want to perform checks of identity and authenticity, i.e. that the individuals concerned constitute a family. These checks should be handled according to standard procedures approved by internationally recognized non-governmental organisations working in the field of refugee protection (i.e. the Red Cross) so as not to introduce elements of subjectivity and randomness.

Considering the question of at which moment the family should reunify according to the best interest of the child, several factors need to be taken into consideration. The decision on family reunification needs to take into account physical and psychological factors of both the children and their care takers, as children are dependent on their parents’ well being. This is accentuated for young children, and long separations should be avoided for children. Childrens’ sense of time differs from adults’. Periods of separation also constitute a longer part of the child’s total life span. It might, for example, be a better solution for family members to reunify earlier than otherwise foreseen if the parent living alone with the children is very anxious and this affects the children adversely.

4. To what extent should the power of member states to decide who should be granted family reunification be discretional? 

At the very least, decisions need to be made in accordance with minimal norms of the member states of the European Union. However, member states should have the autonomous power to decide who should be granted family reunification according to a more inclusive definition of the family and norms of reunification entitlement. 

5. What checks should member states carry out to guarantee that the right to family reunification be respected? 

Since there is to be harmonisation on a minimal level between member states, it is insufficient that checks are only carried out by individual member states. In accordance with the aim to harmonize policies, these checks also need to be carried out directly by the European court. Checks carried out at the state level cannot prevent surges of refugees between countries, in the case of refugees wanting to apply where the application is most likely to be accepted, i.e. in searching for a country that interprets minimal norms more liberally. 

6. What is the acceptable time span within which reunification procedures should be processed? 

An acceptable time span is six months from the application. 

The most important reform to improve the reunification procedure is to shorten the processing of both the initial asylum application and application for family reunification that follows, while maintaining safe standards for the procedures. 

Speeding up the process is of utmost importance in many respects, not least to further future integration. This is a matter of logistics, of allocating the right resources at the right point in time to get the right work done. The whole process will be facilitated if all requirements and requests of information are made clear from the start and not presented piecemeal during the course of the investigation. It is also necessary to make it quite clear which parties are responsible for what parts of the process if the whole procedure is not carried out by the same institution. In a sending country, there is no saying how long the procedures  may take. In the case of refugee families there may also be slim chances that the receiving country influences the country of departure to speed up its dealing with the application.

7. What type of operator should follow reunification procedures? 

Operators involved in monitoring family reunification procedures need to be independent of the state authorities that deal with the applications. A state ombudsman for migration should be instituted at both the state and the EU level. 

There is virtually no research on the legal processes and outcomes of the legal process of asylum and family reunification procedures. This is a great absence, since facts are needed in order to study the effects of the system in force and its rules.

8. In what way could member states better interact in order to manage the phenomenon (common data banks, communications, what type of institutions should be involved, etc.)? 

In order to be able to function at a union level, the consular services need to be upgraded. In the USA and Canada, the consular tasks are given substantially more resources than in European countries. More resources are required at the consular level in order to secure the quality of the management of the phenomenon. As an example, we can mention that Swedish consulates on average, spend less resources on consular questions than on gardening. The fact that other countries’ consular services have to be used in cases where the receiving country has no consulate in the country of departure adds to the confusion in procedures. 

At the individual family level, interaction between countries is not feasible. Common data banks and the like cannot be used as personal integrity should never be jeopardized. From the family’s point of view, communications that include more than the sending and receiving countries will inevitably slow down the processing that is not in the interest of the family.

However, there is a need for cooperation at more general levels. One existing problem that could be dealt with through appropriate cooperation exists wherein family members are already legal residents in EU but live within different EU countries. Such cases could be dealt with through a simpler processing procedure and/or by allocating quotas for clearance between countries. Processing procedures for family reunification for these families are now the same as for families where family members reside outside the EU and have not yet obtained legal residency.
Specific support issues

Traumatic experiences may affect family relations and communications. If the nuclear family reunited in Europe has been part of an extended family network in the country of origin that is not transplanted to the European context, the absence of grandparents, siblings, cousins and other close relatives may profoundly affect the family system. Family roles usually have to be redefined, with children often trying to give their parents the support usually supplied by the close relatives that are absent in the new context. This redefinition is enhanced by the well-established psychological fact that children adjust to new conditions within a shorter space of time than their parents. In particular, they master languages much faster than their elders. As a result they are frequently given, and feel themselves the need to assume the responsibility to act as interpreters and go-betweens in various everyday situations, some more demanding than others. Even quite young children are expected to explain things that may well go beyond their own comprehension, but which they can understand to be important. Dependencies between parent and child thus often become reversed in some respects. Parents depend on their children to assist them in dealing with the authorities. Children need to be spared this stress by interpreter service being allocated whenever necessary.

In reunited families, the adjustment of those arriving later may get out of pace in relation to the process that the first to arrive are going through. After long separations, parental authority may decrease. Mutual respect between parents and children is critical in an unfamiliar context where the parents are often at a social disadvantage in relation to representatives of the majority population in their surroundings. The difficulties faced by families that migrate together are potentially even more acute for reunified families. Family and parental counselling services may be required in these situations. While there is a clear awareness of these complications to regular family functioning among psychologists and social workers, the general support systems as such do not take these changing conditions into consideration.

Many refugees have escaped dangerous and traumatic situations, and an important element of support for reunified families is psychotherapeutic aid and counselling. The Swedish Red Cross, for example, has set up several clinics specializing in the treatment of victims of torture and political violence. There are now also a few treatment centres organized within the public health services. While these centres initially focused on the treatment of traumatized or tortured adults, experience has made it abundantly clear that the focus needs to be directed at the family as a unit to enable the family to cope with its past experiences, to assist individual family members to function adequately in their particular roles and thus pave the way for an adequate way of managing one’s life. Children of parents that are traumatized run an increased risk of developing psychological or social difficulties. This is particularly the case when the parents are isolated and/or lack a daily, meaningful activity. Parental counselling is often required to assist individual family members to function adequately in their particular roles. Therapeutic interventions can also be required for parents to be able to resume their parental responsibilities of loving, supporting and protecting their children. After an initial phase, much support can be given through intermittent, low-intensity counselling at critical occasions. Preferably this counselling can be given in the setting of welfare services and clinics for traumatized refugees by personnel with training and experience of dealing with the effects of trauma in a trans-cultural context. 

� Quoting article 2 of the Amended Proposal:


“third-country national” means any person who is not a citizen of the Union within the meaning of Article 17(1) of the Treaty, including stateless persons;


“refugee” means any third-country national or stateless person enjoying refugee status within the meaning of the Convention of the Status of Refugees of 28 July 1951, as amended by the Protocol signed in New York on 31 January 1967.
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